Case 1:05-cv-01475-WDQ Document 24 Filed 06/24/05 Page 1 of 8

IN THE UNI TED STATES DI STRI CT COURT FOR
THE DI STRI CT OF MARYLAND, NORTHERN DI VI SI ON

*

YOUNG HEE KO, Ph.D.,

Plaintiff,
V. * CIVIL NO.: WDQ 05-1475
*
THE JOHNS HOPKI NS UNI VERSI TY,
et al ., *
Def endant s. *
* * * * * * * * * * * * *

VEMORANDUM OPI NI ON AND ORDER

Plaintiff, Young Hee Ko, seeks to enjoin Johns Hopkins
University (“JHU) fromterm nating her enploynment during this
l[itigation. For the reasons discussed below, the Plaintiff’'s
nmotion for a prelimnary injunction will be denied.

BACKGROUND

Si nce 1989, Dr. Ko, a biochem st and bi ophysicist, has
been enpl oyed with the JHU School of Medicine. In March 2002, Ko
obtained a three year, non-tenure position as an Assistant
Professor. Through extensive research, Ko has devel oped an
anti —cancer agent, 3-BrPA, which reportedly has a 100%cure rate
for advanced cancer in |aboratory rats. Ko and her team are

ready to seek FDA approval for conducting human clinical trials.

On May 19, 2004, Ko filed a discrimnation charge
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against JHU with the Baltinmre Community Rel ati ons Conm ssi on

(“BCCR")and the Equal Enpl oynent Opportunity Conm ssion
(“EEOC"), conplaining of racial and gender discrimnation. On
June 30, 2004, JHU notified Ko that her position would not be
renewed. On July 9, 2004, Ko filed a retaliation claimw th the
BCCR and EECC
STANDARD OF REVI EW

In determ ning whether to grant a motion for a
prelimnary injunction, the court mnust consider: (1) the
li kelihood of irreparable harm to the plaintiff if the
prelimnary injunction is denied; (2) the likelihood of harmto
the defendant if the requested relief is granted; (3) the
i keli hood plaintiff will succeed on the nerits; and (4) the
public interest. Blackwelder Furniture Co. of Statesville, Inc.
v. Selig Mg. Co., Inc., 550 F.2d 189, 193-95 (4th Cir. 1977).
As the party seeking the injunction, Ko nust establish that, on
bal ance, these factors favor the grant of an injunction. Direx
| srael, Ltd. v. Breakthrough Med. Corp., 952 F.2d 802, 812 (4th
Cir. 1992).

The court nust first deternm ne whether the plaintiff
has made a strong show ng of irreparable harmif the injunction

is denied; if such a showing is nade, the court nust then
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bal ance the likelihood of harmto the defendant. The Scotts Co.
v. United Indus. Corp., 315 F.3d 264, 271 (4th Cir. 2002)
(citing Safety-Kleen, Inc. (Pinewood) v. Wche, 274 F.3d 846,
859 (4th Cir. 2001); Direx Israel, 952 F.2d at 812). Absent a
cl ear showi ng of irreparable harm a prelimnary injunction is
i nappropriate. See Direx Israel, 952 F.3d at 812 (citing
Sanpson v. Miurray, 415 U.S. 61, 88 (1974).
ANALYSI S

In the enpl oynent context, “courts are |oathe to grant
prelimnary injunctions because injuries associated wth
enpl oynment di scharge, such as damage to reputation, financial
distress, and difficulty in finding other enploynent, do not
constitute ‘irreparabl e harmi unl ess extraordinary circunstances
are shown.” See Piercy v. Federal Reserve, 2003 W. 115230
(S.D.N. Y. 2003); WIlliams v. State of New York, 635 F.Supp.
1243, 1248 (E.D.N. Y. 1986). Plaintiff, however, argues that an

injunction is appropriate because extraordinary circumnmstances

exi st.
| . Reput ational Injury
Plaintiff clainms that JHU s failure to renew her
contract will be perceived negatively by potential enployers.

She contends that this is extraordi nary because a scientist’'s
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reputation and credibility are inval uabl e.

Al t hough the di sm ssal of a tenured professor or denial
of tenure may constitute irreparable harm EEOC v. Tufts
I nstitution of Learning, 421 F.Supp. 152, 163 (D. Mass. 1975);
Silva v. University of N H , 888 F.Supp. 293, 325-26 (D.N H
1994), the non-renewal of a faculty nmenber’s contract does not.
See Nedder v. Rivier College, 908 F. Supp. 66, 84 (D.N. H 1995).
As Ko was a probationary enployee, her reputational injury
“falls short of the type of injury which is a necessary
predicate to the issuance of a tenporary injunction.” See id.
Moreover, the Fourth Circuit has opined that “the decision not
to reappoint is not a form of dism ssal. Nonreappointnent is a
regul ar and indispensable feature of any tenure system that
i ncludes a selection process resting on probationary service.”
Mayberry v. Dees, 663 F.2d 502, 515 (4'h Cir. 1981). “It is a
fact of basic i nportance that non-renewal, foll owi ng the running
of the established probationary period, is not a dism ssal, and
is altogether lacking in invidious connotations.” 1d; See also
Affidavit of Theodore O. Poehler, Ph.D., Vice Provost for
Research at JHU, at 9 13(“Universities and people in academc
circles do not construe a nonrenewal of a contract for a junior

non-tenured person as reflecting upon the conpetence of a
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researcher or academ c. The tenuous position of the non-tenured

professor is well known, and enpathy abounds in academ c circles

for the life that often requires drastic changes in geographic

| ocation, institutions, or even fields of research interest”).
1. Term nation of Research and Loss of Grants

Absent an injunction, Ko clainms that her current

research will term nate and there will be a significant |apse--
approximately one to two years—-before it could resune. Ko
argues that this lapse will adversely affect her ability to
obtain FDA approval for human clinical trials; this is not

i rreparable harm Specifically, there is no evidence that Ko
coul d not obtain another position and resune her research. Her
inability to secure other enploynment is largely the result of
her decision not to seek another job in the nearly year |ong
period in which she has known her contract will not be renewed.
Ko al so contends that she will suffer irreparable harm
by
the loss of a Konen Foundation grant and a Pratt Award. The
| oss of grant noney, however, is a conpensable injury. See
Hughes Network Sys., 1Inc. v. Interdigital Communications
Cor por ati on, 17 F.3d 691, 694 (4t Cir. 1994) ( Absent

“extraordinary circunstances,” harnms  conpensable through

nonetary damages are not irreparable). Al t hough Ko cont ends
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that she my be precluded from applying for future Komen
Foundation grants, she has not cited any provision of the grant
t hat precludes future awards. The | oss of the grant and award
woul d be a consequence of her decision not to seek other
enpl oynent . Her self-inflicted injuries are an insufficient
basis for prelimnary injunctive relief.
L1l Ot her Bl ackwel der Factors
Assunmi ng arguendo that irreparable harm had been
denonstrated, the Court examned the likely harmto JHU.
“Professional judgnment necessarily is of great
i nportance in decisions relating to pronpotions in academ a. The
courts are reluctant, and properly so, to substitute their
judgnment for the judgnent of professional academcs wth
expertise in their respective fields.” U'S. v. University of

Maryl and, 438 F. Supp. 742, 756 (D.wd. 1977). |If JHU is forced
to retain Ko, JHU would surrender its academ ¢ autonony to the
Court. See Cotnoir v. University of Maine System No. Civ. 93-
0009B, 1993 W 277543, at *3 (D. Me. July 8, 1993) (denying
prelimnary injunction because requiring UVA to keep Plaintiff
on the payroll would surrender the University's academc
autonony); Vargas-Figueroa v. Saldana, 826 F.2d 160, 163 (1st
Cir. 1987) (sane). Moreover, JHU could not be conpensated for
the loss of freedomto conduct its affairs while the injunction

was in effect. See Vargas-Figueroa, 826 F.2d at 163. Therefore,



Case 1:05-cv-01475-WDQ Document 24 Filed 06/24/05 Page 7 of 8

t he bal ance of hardshi ps weighs in favor of JHU.

Plaintiff urges the Court not to adopt the notion of
“academ ¢ autonomnmy” because it would nmean that JHU is exenpt
fromthe scope of federal discrimnation |laws. This argunent,
however, is without nerit. JHU, as an academ c institution, is
not imune to charges of enmploynent bias. See Smth wv.
University of North Carolina, 632 F.2d 316, 345 (4!" Cir. 1980).

Until JHU is found |i able, however, the Court will not interfere
with its ability to order its affairs. See Vargas- Fi gueroa v.

Sal dana, 826 F.2d at 162.

The Plaintiff has an apparently substantial claimfor
retaliation. Al though this factor favors the grant of
prelimnary relief, it does not require an injunction because

the injury is conpensable in danages.

In nost private litigation, the public interest is not
a concern when determning whether to grant a prelimnary
i njunction. Bl ackwel der, 550 F.2d at 197. In this case,
Plaintiff argues that the public interest furthered by her
research requires the grant of prelimnary relief. Although the
Court respects—and is hopeful for a good outcone from--her
research efforts, our nmedical history is replete with drugs from
Thal i dom de to Cel ebrex that bore bright prom se but proved to
be harnful. Her research—which has not had human trials—-is

prom sing but of insufficient established value to support a
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finding that the public interest requires the issuance of an

i njunction.

Accordingly, the Plaintiff’s motion for a prelimnary

injunction will be denied.
CONCLUSI ON

For the reasons di scussed above, Ko's notion for a

prelimnary injunction will be denied.
June 24, 2005 /sl
Dat e WIlliam D. Quarles, Jr.

United States District Judge
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